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PERSONNEL COMMISSION 

INTERIM 
DECISION 

NATURE OF THE CASE 

These matters involve appeals which were filed following the denial 

of non-contractual grievances relating to the handling of discretionary 

performance awards. This decision will address a dispute that has arisen 

as to the jurisdictional basis for this appeal. The parties through coun- 

sel have filed briefs on this issue and presented arguments before the 

Commission on March 13, 1979. 

OPINION 

The appellants argue that jurisdiction is present pursuant to 

s. 230.44(1)(b), Stats. (1977), which provides: 



.  

P e te rson  &  H o e 1  e t a l  v. D O R  
case  N O S . 7 8 - 1 7 % P C  &  7 8 - 1 9 3 - P C  
p a g e  T w o  

" A p p e a l  o f a n  ac t ion  d e l e g a te d  by  th e  admin is t ra tor  
to  a n  a p p o i n tin g  a u thor i ty  u n d e r  s. 2 3 0 .05(Z)  sha l l  b e  to  
th e  C o m m i s s i o n ." 

T h e  r e s p o n d e n t a r g u e s  th a t jur isd ic t ion is p r e s e n t p u r s u a n t to  

s. 2 3 0 .45(1)(c) ,  S ta ts. ( 1 9 7 7 1 , wh i ch  prov idss:  
* 

"The  commiss ion  shal l :  

(c) S e r v e  as  fina l  s tep arb i ter  in  a  state e m p l o y e  
g r i evance  p r o c e d u r e  re la t ion to  cond i t ions  o f e m p l o y m e n t, 
sub jec t  to  ru les  o f th e  secretary  p rov id ing  th e  m i n i m u m  
r e q u i r e m e n ts a n d  s c o p e  o f such  g r i evance  p rocedures . "  

T h e  e s s e n c e  o f a p p e l l a n ts' a r g u m e n ts is s u m m a r i z e d  in  the i r  ini t ial  

br ief  f i led Februa ry  1 2 , 1 9 7 9 : 

" B y  such  ru les  Is. Pers .  2 5 .0 1  a n d  2 5 .0 2 , W A C ] th e  
d i rector  speci f ica l ly  ca l led  fo r  th e  es tab l i shment  o f gr iev-  
a n c e  p rocedu res  wi th in  th e  Civi l  Se rv i ce  sys tem a n d .d e l e g a te d  
to  th e  d e p a r tm e n ts wi th in  th e  state th e  a u thor i ty  to  es tab-  
l ish th e  s a m e . U n d e r  th e  p rov is ions  o f c h a p te r  1 6 , W is. 
stats. (1975) .  th e  director 's ac t ion  const i tu ted a  d e l e g a tio n  
o f p o w e r  to  th e  d e p a r tm e n ts wh ich  by  d e fin i t ion const i tu ted 
'a p p o i n tin g  a u thor i t ies '  s. 1 6 .02( l )  a n d  (51,  W is. stats. 
(1975) .  T h e  s a m e  w o u l d  app l y  to  th e  admin is t rator 's  de l ega -  
tio n s  o f th e  s a m e  p o w e r  to  a p p o i n tin g  a u thor i t ies u n d e r  th e  
p r e s e n t statutory s c h e m e ." p .6 . 

P r ior  to  th e  rev is ion  o f th e  civi l  serv ice  c o d e  by  c h a p te r  1 9 6 , L a w s  

o f 1 9 7 7 , th e  on ly  statutory p rov is ion  fo r  th e  n o n - c o n tractual  g r i evance  

p r o c e d u r e  w a s  fo u n d  a t s. 1 6 .05(7) ,  S ta ts. (1975) :  

"The  b o a r d  m a y  b e  d e s i g n a te d  as  th e  fina l  s tep in  a  
state g r i evance  p rocedure . "  

S e c tio n  Pers .  2 5 .0 1 , W A C , p r o m u l g a te d  by  th e  d i rector  p rov ides :  

"Recogn i z i ng  th e  va lue  o f a  fo rma l  g r i evance  p r o c e d u r e  
in  a  s o u n d  m a n a g e m e n t p r o g r a m , e a c h  d e p a r tm e n t shal l ,  as  
requ i red  by  th e  director,  es tab l ish  a  wr i t ten g r i evance  p ro -  
c e d u r e . S u c h  p rocedu res  sha l lmee t  s tandards  es tab l i shed  by  
th e  director ."  
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It simply does not follow that the establishment of grievance proce- 

dures and the exercise of the authority to decide grievances by the appoint- 

ing authorities in the context of this framework1 constitutes the exercise 

of the delegated power of the director. The appellant's statement at page 8 
% 

of their brief that "the administrator had, in writing, delegated not only 

his power to establish the grievance procedure, but also his power to act 

as the step 3 or final within - Department reviewer of grieVanC@S." is, in 

the opinion of the Commission, without foundation. The administrator may 

have the power to direct the establishment of and the procedures for employe 

grievance procedures, but this does not include the authority to decide 

grievances, many of which have nothing to do with personnel matters orwhich 

are clearly responsibilities of the-appointing authorities. 

The appellants also argue that they have filed "appeals" of the denial 

of the third step grievance, that the current APM on the grievance proce- 

dure provides for appeals, not arbitration, and that: 

"There exists no collective bargaining agreement which 
requires appellants to submit grievances to the Commission 
as a final step arbiter. No statutory provision or rule or 
regulation of the Department impose a final and binding ar- 
bitration clause of appellant." Brief filed Feburary 12, 
1979. p-9. 

To the contrary, both s. 230.45(1)(c), Stats. (1977), and s. 16.05(7), 

Stats. (1975), provide authority for the board or the Conrmission to act as 

the final step or arbiter in the grievance procedure. 

&hile the secretary of DER has not yet promulgated rules pursuant 
to s. 230.45(l) (c), the transition provisions of Chapter 196, Laws of 1977, 
provide for the continuation of the rules of the director until modified, 
see s. 129 (4q). and thus s. Pers. 25.01 and the derivative APM and depart- 
mental grievance procedures, including the University's, remain in effect. 
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ORDER 

It is ordered tbat these appeals be scheduled for hearing. preceded 

-by a  prehearing if necessary or appropriate, with jurisdiction pursuant to 

5. 230.45(1)(c), Stats. (1977). 
, 

Dated: /$ 19 , 1979. State Personnel Commission 

Comissioner 

Charlotte M . Higbee 
Conmissioner 

AJT:skv 

4/n/79 


